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Abstract: The present paper intends to present the evolution registered in the
ICSID - International Centre for Settlement of Investment Disputes — cases during
FY2020, comparing with the historical evolution, in order to identify the possible
effect of COVID 19 on the dynamics of registering and administrating cases and
also in the hearings, if any. Many economic sectors had been deeply affected by
the pandemic, and they have shown a real capability to adapt their way of acting
and doing things. International arbitration made no difference, and it showed a real
adaptive capacity, allowing the existing cases to follow their path and also
registering new cases without delays. In 16 April 2020 the leading organisation of
arbitration (the CRCICA, DIS, ICC, ICDR/AAA, ICSID, KCAB, LCIA, MCA, HKIAC,
SCC, SIAC, VIAC and the International Federation of Commercial Arbitration
Institutions) released a common statement on COVID 19: “Collaboration is
particularly important as each of our institutions looks to ensure that we make the
best use of digital technologies for working remotely.” The first element to be notice
in the 2020 ICSID Statistics is the fact that the number of the cases registered
during 2020 had touched a new record, 58 new cases. The previous record was of
56, and was registered in 2018, meanwhile in 2019 there were registered 39 new
cases. One big difference occurred in the way of holding the hearings, in the last 9
months of the year 2020, all the hearings were held remotely, 78% by video and
22% by phone. ICSID had developed and used their one video conferencing
platform. In terms of industry, States parties involved, proceedings outcomes,
nationality of arbitrators appointed there were some evolutions but with no
significant changes.
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1.Introduction

The International Centre for Settlement of Investment Disputes Convention was
established in October 1966 by the Convention on the Settlement of Investment
Disputes between States and Nationals of Other States (the ICSID Convention).
Arbitration under International Investment Agreements. A Guide to the Key Issues
(Yannaca-Small K., 2010) provides, in a logical and accessible manner, the
procedural aspects of arbitration and describes the conflicts and challenges that
arbitrators face from a practical perspective. The second edition of this guide
(Yannaca-Small K., 2018) presents, from an intelligent perspective, a complete
update of all procedural issues.
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Disputes are often the result of the use of incentives, which is why their use is
rarely a good policy, especially for countries without adequate education and
infrastructure (Kenneth Th., 2010). Given that disputes and cooperation between
states are the result of economic problems, the legal foundations of the
international economy are examined and political tensions and generated results
are explored (Lowenfeld, A.F., 2002).

Findings and perspectives on how the benefits of FDI can be improved, but also
the limitation or elimination of potential damages as a result of disputes between
states or investor and state, are examined in extensive analyzes (Moran Th. M.,
2011).

The present study is a continuation of previous studies published by the same
authors.

Since 1972, when the first case of arbitration was registered at ICSID, the majority
disputes between foreign investors and States were arbitrated by ICSID. Year by
year the number of cases had increased significantly.
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Figure 1: Number of ICSID Cases Registered, by Calendar Year
Source: https://icsid.worldbank.org, date: 01.11.2021

ICSID cases can be split between: ICSID Convention Arbitration Cases, ICSID
Convention Conciliation Cases, ICSID Additional Facility Arbitration Cases or
ICSID Additional Facility Conciliation Cases. Over 90% of the cases are ICSID
Convention Arbitration Cases.

The resolution for a case needs a period of several years, that is the reason why
the Secretariat of ICSID is administrating a high number of cases each year.
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Figure 2: Total Cases Administered by the ICSID Secretariat, under ICSID and
Non-ICSID Rules
Source: https://icsid.worldbank.org, date: 01.11.2021

2.ICSID Cases in FY 2020
2.1.Concluded cases

In 2020, 303 ICSID cases were administered (40 new ICSID cases) — the second
highest number of cases ever administered at ICSID in a single fiscal year (FY).
Since 1972 when the first ICSID case was registered, have been administered 768
cases under the ICSID Convention and Additional Facility Rules. In 2020, 37 cases
were arbitrations instituted under the ICSID Convention and 3 cases were
arbitrations invoking the Additional Facility Rules. (ICSID Annual Report, 2020).

As we can see from the above figures the number of registered cases in 2020 was
higher than any of the number of cases registered in previous years, and in terms
of cases administrated by the ICSID Secretariat the number of the cases did not
increase in the same proportion, that give as a first clue about the numbers of
cases that were concluded or terminated during FY2020. BY the end of FY 5168
cases had been concluded. In FY 2020 a number of 68 cases were concluded and
in 2019 a number of 59 cases. The economic sectors involved in ICSID
proceedings are also diverse. As in previous years, in 2020 most cases come from
the extractive and energy industries: 30% of cases are from the oil, gas and mining
industry, 20% are cases related to energy sources (electricity and other energy
sources), 17% are cases involving construction and the other cases are from
information and communication, finances, transportation, agriculture, fishing and
forestry, services and trade. Most disputes were decided by the courts (74%); the
others disputes (26%) have been resolved or are being resolved, their discussion
being interrupted.
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m Dispute decided by Tribunal

mDispute settled or proceeding otherwise discontinued

Figure 3: Arbitration Proceedings under the ICSID Convention and Additional
Facility Rules — Outcomes 2020
Source: https://icsid.worldbank.org, date: 01.11.2021

From the disputes decided by the Tribunal the main majority were keeping the
claims in part or in total:

\“‘ = Award dismissing all claims
= Award upholding claims in part or in full
= Proceeding discontinued at the request of both parties
= Award decliming jurisdiction

Award declining that claims are manifestly without legal merit
= Proceeding discontinued at the request of one party

= Proceeding discontinued for lack of payment of the required
advences

Figure 4: Arbitration Proceedings under the ICSID Convention and Additional
Facility Rules — Tribunal Rulings, Settlement & Discontinuances
Source: https://icsid.worldbank.org, date: 01.11.2021

2.2 Jurisdiction and regions and economic sectors in 2020 vs. 2019

In 2019, 306 ICSID cases were administered (52 new ICSID cases). Since 1972
when the first ICSID case was registered, have been administered 728 cases
under the ICSID Convention and Additional Facility Rules. In 2019, 47 cases were
arbitrations instituted under the ICSID Convention and 4 cases were arbitrations
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invoking the Additional Facility Rules, also one conciliation was registered under
the ICSID Convention. (ICSID Annual Report, 2019).

In terms of jurisdiction, regions and economic sectors, in the figures below we can
see the evolution from 2019 to 2020.
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Figure 5: Basis for deciding jurisdiction in 2019 vs 2020
Source: https://icsid.worldbank.org,date: 01.11.2021

We can see from the figure 5 that most of the cases registered at ICSID were
under the jurisdiction of BITs - Bilateral Investment Treaties, in 2019 and also 2020
the percentage of the cases under this section was more than 50%. There is a little
decrease in the percentage, and we can see the increase in the jurisdiction of
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Energy Charter Treaty, but this has also been seen in some of the previous years,
so without a direct link to the pandemic situation.

mNorth America (Canada, Mexico & US) 2%  mEastern Europe & Central Asia 25%

®\Western Europe 10% m Sub-Saharan Africa 11%

mCentral America & the Caribbean 8% m South America 21%

mSouth & East Asia & the Pacific 6% mMiddle East & North Africa 17%
2019

mNorth America (Canada, Mexico & US) 5% mEastern Europe & Central Asia 20%

®\Western Europe 13% mSub-Saharan Africa 10%

®|Central America & the Caribbean 7% mSouth America 32%

mSouth & East Asia & the Pacific 3% mMiddle East & North Africa 10%
2020

Figure 6: Regions in 2019 vs 2020
Source: https://icsid.worldbank.org,date: 01.11.2021

The figure 6 indicates that Europe had in 2019 35% of the cases and in 2020, 32%,
mainly with a stability from year to year. The change can be seen between America
and Africa, Africa dropping with 8 percentage’s points and America increasing with
13%, in total America being in 2020 on the first place with a total of 44% from the
cases number, in 2019 Europe had registered the higher percentage from the
number of cases, 35%, America having 31%. America and Europe were switching
between them the first 2 places in the previous years as well.
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mInformation & Communication 6% mAgriculture, Fishing & Forestry 4%
®Oil, Gas & Mining 21% mFinance 11.5%
®Transportation 6% " Other Industry 11.5%
m Construction 15% mWater, Sanitation & Flood Protection 4%
2019
H Information & Communication 10% H Agriculture, Fishing & Forestry 3%
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2020

Figure 7: Economic sectors in 2019 vs 2020
Source: https://icsid.worldbank.org,date: 01.11.2021

In terms of economic sectors the first three places are being covered by Oil, Gas &
Mining, Electric Power & Other Energy and Construction. In 2019, these three
industries were covering 57% of all the cases and in 2020 they were covering 67%

2.3.Hearing, proceedings and other differences in 2020 compared to 2019

ICSID sessions and hearings had moved their activity in online, over 70% being
held remotely, in the last 9 months of the year 2020, all the hearings were held
remotely, 78% by video and 22% by phone.

In 16 April 2020 the leading organisation of arbitration (the CRCICA, DIS, ICC,
ICDR/AAA, ICSID, KCAB, LCIA, MCA, HKIAC, SCC, SIAC, VIAC and the
International Federation of Commercial Arbitration Institutions) released a common
statement on COVID 19: “Collaboration is particularly important as each of our
institutions looks to ensure that we make the best use of digital technologies for
working remotely.”
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Due to high investments in IT structure that ICSID had made during the years they
were able to switch from IN PERSON scenario to HYBRID and then to VIRTUAL
scenario with a speed that ensure all the cases respected their timeframe.

In IN PERSON scenario all the participants are in the same room on one of the
138th offices of World Bank or in the facilities of other arbitration institutions with
which ICSID had signed agreements.

In HYBRID scenario the Tribunal is meeting in one location, the respondent team in
other location and the claimant team in a third one, in the locations of World Bank
or other arbitration institutions with which ICSID had signed agreements. Hybrid
models were expected to be increasingly favored.

The third scenario, the VIRTUAL one, was the one most used during FY2020. This
allows hundreds of participants to connect individually from their locations and
each of them can share audio and video, documents, power point presentation, or
any other type of files that they may need.

Court reporters and interpreters can also provide transcription and interpretation
via dedicated text feeds and audio channels in the online conference and all the
participants cand chat between them or with the entire group.
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Figure 8: Scenarios
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Source: https://icsid.worldbank.org,date: 01.11.2021
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3.In conclusion

COVID-19 caused an unprecedented situation, generating a health crisis economic
crisis and social crisis.

With all the problems that the pandemic brought, ICSID was following the path they
had in the previous years, being able to switch to online with a speed they could
not imagine before. It showed a very high capacity to adapt to all the new
conditions and registering an increase in number of cases and even an increase in
the number of state members, Dijibouti signed the ICSID Convention during 2020,
becoming the 155t member.

In terms of industry, States parties involved, proceedings outcomes, nationality of
arbitrators appointed there were some evolutions but with no significant changes.
An important increase of percentage of women appointed as arbitrators was also
registered as compared whit the historical data, from 12% to 23%.

Beside the way of holding sessions and hearings nothing looks like being affected
by the COVID 19 pandemic.
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